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Abstract 

With the advent of modernity, the political and legal order of the world experienced 

significant changes. One of the outcomes of these changes was the establishment of a 

constitutional law as the founding document of legal-political systems. Carl Schmitt, a 

German jurist, endeavored to introduce new concepts in this field during the twentieth 

century. He distinguished between the concepts of constitutional law (Verfassung) and 

the foundational decision (Grund). Schmitt argued that the political unity of a nation is 

established based on political decisions (Grund) rather than established constitutional 

laws. According to Schmitt, the foundational decision is a political decision that shapes 

and institutes the government, preceding any constitutional law. The foundational 

decision, in Schmitt's view, is more than a contract or a set of laws; it reflects the 

political awareness of the people regarding their identity and their capability to 

determine their political destiny. Moreover, the foundational decision is the product of 

the constituent power (Gewalt) which, as a political will, empowers the people to decide 

on the nature of their political existence. In this approach, the constituent power not 

only represents the will of the people but also guides them in establishing and 

distinguishing their political identity from others. 
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Extended Abstract 

The political system of the world underwent significant transformations following the 

rise of the elements of modernity. The values of the old world lost their importance and 

were even regarded as counter-values. For instance, absolute monarchy and despotism, 

the prevailing systems in the pre-modern world, came to be seen as evils, and all were 

obliged to combat such political systems. In the realm of law also great changes 

occurred. Physical and brutal punishments were replaced by imprisonment, and private 

ownership became a primary legal principle. However, the most important 

transformation can be observed in public law or the constitutional law systems of the 

world. One of the main political innovations of the modern world was the 

constitution—a written document with a political-legal aspect, serving as the founding 

charter of a political-legal order, encapsulating the foundations of governance in a 

country. The first historical experience of such a creation occurred in the United States, 

and thereafter, every emerging political system deemed the existence of a constitution 

indispensable. Thus, the first act of any political system was drafting and enacting a 

document called the constitution. Political thinkers and scholars of political law have 

also predominantly centered their discussions around this legal document, tying the 

analysis of a society's political condition to the examination of its constitution, regarded 

as the cornerstone of a political community. However, Carl Schmitt, the 20th-century 

German jurist, attempted to provide a novel analysis of constitutional law and its 

principal subject, the constitution. He introduced an innovative distinction between two 

concepts that were lexically identical but substantively distinct: the constitution and the 

foundation of a society. Schmitt viewed the constitution as separate from the 

foundational structure of society, a concept previously absent or overlooked in 

constitutional literature. While most scholars of political law saw no difference between 

the foundation and the constitution, Schmitt drew a clear distinction between them. This 

chapter aims first to elucidate Schmitt’s differentiation between the constitution and the 

foundation and then to explain the types of foundations from his perspective. In the 

second part of the chapter, the constituent power or the foundational authority, its 

nature, and its relationship with the foundation will be examined. Another innovation of 

the modern world was the discovery of a new force and power in political and social 

life. For the first time in modern history, the people emerged as an organizing and 

founding power. Prior to the 17th and 18th centuries, kings, relying on the divine right 

of kingship, ruled with authority and issued commands. However, after the French 

Revolution, a new political entity arose, capable of creating new systems and 
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institutions and claiming the throne of royal power. Hence, the concept of "constituent 

power" emerged in the political-legal lexicon, with thinkers analyzing its nature and 

delineating its domain. Among them was Schmitt, who sought to elevate the status of 

constituent power as a decision-making political institution whose activity shaped its 

identity and established the concrete political order of a nation. In Schmitt’s view, the 

constituent power creates the foundation and is always actively present in political 

systems, requiring careful consideration of its implications. In the view of legal 

scholars, the constitution is perceived as a collection of codified rules gathered into a 

document with national authority and superiority over other norms within the legal 

system. During the 18th century, amidst the political events of that era in Europe, the 

concept of the constitution attained a metaphysical significance, embodying humanity's 

path to salvation from arbitrariness and lawlessness, and toward the ideals of 18th-

century bourgeois humanity: democracy and freedom. In the pure legal interpretation of 

the constitution, its superiority is justified solely on formal and procedural grounds, 

such as the origin of its authority, which lends it a superior status. Additionally, the 

complexity and rigidity involved in revising and amending the constitution are cited as 

reasons for its elevated standing. Finally, under the dominance of a positivist 

perspective, the constitution is placed at the apex of the hierarchy of legal norms, with 

the adherence to all laws within a legal system being a testament to its superiority. One 

of the thinkers who paid attention to the distinction noted by Judge Shariat-Panahi, 

between "material constitution" and "formal constitution," was Costantino Mortati. As a 

legal theorist, Mortati sought to explain the "material constitution" concept, using it in 

contrast to the "formal constitution." By "formal constitution," he referred to the written 

constitutional text—a legal document that regulates the functions of state institutions 

through norms and procedures. However, this legal document lacks inherent normative 

force in Mortati's view; it merely describes the structure of the legal system without 

providing a foundation for its validity, let alone enforcing its content or demanding 

compliance. Thus, the formal constitution is necessary only to represent the existing 

legal order and to organize its institutions and their mutual relationships at an 

institutional level. Its reflective capacity enables the legal system to understand itself 

and maintain internal coherence, thereby enhancing its functionality and operability. 

The recognition of a distinction between the "foundation" and the "constitution" first 

emerged in the context of continental constitutional theory. Hermann Heller, in The 

Doctrine of the State, reviewed the development of this distinction in German public 

law. Dieter Grimm referred to this distinction and identified two different meanings 
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associated with the term. In the first meaning, the term points to the political state of a 

country, reflecting its political nature. In the second, it refers to a law concerning the 

establishment and execution of political governance within a country. Accordingly, the 

first definition provides an empirical or descriptive account, while the second offers a 

normative or prescriptive account of the concept.  
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