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Abstract

Civil law is one of the most outstanding achievements of the legislative system in Iran.
The authors of this law, who are among the most prominent figures in the history of
legislation in Iran and were often mujtahids in Imami jurisprudence and were familiar
with European law, linked the content of Imami jurisprudence with European law and
presented it in the form of a modern law. However, the commentators of this law have
not had a single approach to this link and have followed different styles in explaining
and interpreting the civil law. The question of the current research is that according to
the fields of drafting and approving the civil law, how should the provisions of this law
be understood? The answer to this question will be obtained by simultaneously
examining the fields of drafting and approving the civil law, including its intellectual,
international and legal fields, as well as the approaches of the commentators and
commentators of the civil law towards the idea of linking jurisprudence and European
law in this law, and it will be clarified at the end. The right way to deal with the civil
law is to simultaneously pay attention to both the sources of its formulation, i.e. Imami

jurisprudence and European law.
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Extended Abstract

Civil law is one of the most outstanding achievements of the legislative system in Iran.
The writing of this law is the first experience of Iranian jurists and jurists in writing a
legal text with a modern format and jurisprudential content. The composition of the
commission for compiling the first volume of the civil law clearly shows that the link
between jurisprudence and modern law was first made in the compilers of this law.
Their records show that they were familiar with Imami jurisprudence and with modern
law, especially French law. Among the members of this commission, there are Muslim
mujtahids and law graduates from France. According to the reports of the compilation
of the civil law and as evidenced by the text of this law, the compilers of the civil law
paid attention to the French laws on the one hand and planned the division and general
form of the civil law based on the French civil law. On the other hand, famous books of
Imami jurisprudence have been referred to by them in compiling the content of the law.
The need for quick approval of the civil law to abolish capitulation caused the approval
of the first volume of the civil law to be hastened and it was approved by the National
Assembly on May 18th 1307 with the approval of a single article and a single
constitution. The approval of the civil law with its unique features was not something
that happened suddenly in 1307, but various causes and fields such as intellectual,
international and legal fields were some of the most important fields leading to the
approval of the civil law. The intellectual background of the drafting of the civil law can
be seen as the acquaintance of the Iranian people with the concept of law through
Iranian intellectuals. In the years leading up to the constitutionalism, during the Qajar
rule, with the expansion of communication between Iranian intellectuals and politicians
with European societies, the grounds for familiarizing Iranians with European laws were
slowly formed. The intellectuals such as Mirza Malkam Khan, Mirza Yusuf Khan
Mustashar al-Doulah, Abdul Rahim Talebov, etc., tried to introduce the law as the
savior of Iranian society by writing various travelogues and treatises. The thought of
intellectuals such as Talebov, who, while believing in the distinction between
jurisprudence and modern law, believed in the possibility of a kind of union between
jurisprudence and law and the completion and cooperation of Islam and modernity, and
the dominance of this view in the constitutionalism era can be considered one of the
important factors in the formation of the idea of connecting jurisprudence and European
law. The international context of writing and approving civil law in Iran is the
experience of some Islamic countries, especially Egypt and the Ottoman Empire, in

facing modern law and the experience of combining Islamic jurisprudence and
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traditions with modern law in these countries. Compilation of civil law and criminal law
collections by order of Napoleon in the early years of the 19th century, which was done
after the victory of the French Revolution, affected most of the European countries in a
short time, and these countries began to compile sets of laws, imitating France.
Gradually, other countries, including Islamic countries, followed the wave created in
European countries to write laws. The success of the Ottoman government in writing
the Majallah Al-Ahkam al-Adliyya, which was in fact a law with a modern appearance
but based on Hanafi jurisprudence, as well as the experience of the Egyptian
government in writing the civil law by adapting French law and respecting the Islamic
Sharia, can be considered as the grounds for the formation of the idea of combining
jurisprudence and European law. Finally, the last factor that should be taken into
consideration in terms of creating the groundwork for drafting and approving the civil
law is the occurrence of the constitutional revolution in Iran and the establishment of the
Legislative Assembly. Throughout the history of Iran, after Islam until the time of the
constitutionalism, no law and order except divine laws and decrees were recognized as
legitimate, even some kings tried to get their government approved by Islamic jurists
and scholars, but the victory of the constitutional revolution in Iran and the
establishment of the Legislative Assembly can be seen as a turning point in the
intertwined relations between jurisprudence and government in Iran. Shortly after the
approval of the civil law, the writing of the description and commentary on this law also
began. The first commentary on the civil law was written only one year after the
approval of the first volume of this law by Mustafa Adl, who was one of the members
of the civil law drafting commission. Since then, dozens of scientific works such as
books, articles, notes, etc. have been written in the explanation and interpretation of all
or part of the civil law. After the approval of the civil law and according to the context
of the approval of this law and the existence of two great sources of Imami
jurisprudence and European law in the compilation of the civil law and the connection
of these sources in the formation of this law, four approaches from the interpreters and
commentators of this law regarding this connection, were adopted. Some commentators
believed that the civil law is a Persian translation of jurisprudence, some considered the
civil law to be a translation of European law, some considered the civil law to be
independent after its approval. And finally, a group of commentators, although they
consider the civil law to have an independent personality, believe the correct way of
understanding and explaining it is to pay attention to jurisprudence and European law at

the same time. Paying attention to the historical contexts of the compilation of the civil
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law shows that the correct approach is the fourth approach, which calls the correct
understanding of the civil law dependent on the simultaneous attention to jurisprudence

and European law.
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