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Abstract 

John Austin (1790-1859), an English jurist and legal philosopher, played an 

unparalleled role in the establishment of jurisprudence as an independent science.  

Emphasizing positive law as the object of legal science and the analytical-conceptual 

method as its method of study, Austin, in his book "The Province of Jurisprudence 

Determined", paved the way for transforming law into an autonomous discipline. 

This article employs an analytical-conceptual approach to examine Austin's thought 

on the foundation of legal science. To this end, while reviewing Austin's life and 

times, the necessity of defining the province of jurisprudence and its distinction 

from other normative domains is explained. Subsequently, by elucidating the 

distinction between "law" and "the science of law," the difference between the 

natural object and the legal object, and positive law as the object of legal science, the 

concepts of sovereign and sovereignty in Austin's thought, and the issue of the 

validity of law and "habit of obedience" in the command theory of law are 

addressed.  Then, Austin's separation of law from morality is examined, and his 

project for transforming law into an independent science is described. The results of 

this research show that, despite all the criticisms leveled against him, Austin, by 
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putting forward this idea, paved the way for the independence of legal science and 

its transformation into a distinct discipline, and his legacy remains alive and 

dynamic in legal discourse. 

Keywords: Legal Positivism, Analytical Jurisprudence, Positive Law, Sovereign, 

Sovereignty, Science of Law, Jurisprudence. 
 

Extended Abstract 

This article examines the foundational contribution of John Austin (1790-1859), the 

English jurist and legal philosopher, to the establishment of jurisprudence as an 

independent scientific discipline.  Specifically, it focuses on his seminal work, The 

Province of Jurisprudence Determined, to analyze how Austin sought to demarcate 

the boundaries of legal science, separating it from morality, religion, and politics, 

and thereby establishing it as a distinct field of study with its own object and 

method. The article argues that, despite significant criticisms, Austin's project laid 

the groundwork for the analytical tradition in legal philosophy and continues to 

influence contemporary legal thought. The article begins by acknowledging Austin's 

pivotal role in the development of legal positivism and analytical jurisprudence.  It 

highlights his motivation: to create a science of law, analogous to the burgeoning 

natural sciences of his time, that would be capable of describing and analyzing legal 

phenomena in a systematic and objective manner. This ambition required a clear 

definition of the object of legal science and a specific method for its study.  The 

prevailing situation in 19th-century England, where law was intertwined with moral 

and religious considerations, presented a significant obstacle to this project. 
 

Biographical and Historical Context 

To understand Austin's intellectual project, the article provides a concise 

biographical overview.  Austin's early life, his military service, his unsuccessful 

legal career, and his crucial engagement with the Utilitarian thinkers Jeremy 

Bentham and James Mill are all discussed.  This context is vital for understanding 

his commitment to a scientific, value-free approach to law.  His time spent studying 

law in Germany, where he encountered a more systematic and principle-based 

approach to legal education, further shaped his vision for a distinct science of 

jurisprudence. His frustrating experience teaching at the newly founded University 

of London, culminating in the publication of "The Province of Jurisprudence 

Determined" in 1832, is presented as a critical turning point.  The article emphasizes 



123  Abstract 

 

that while the book was not initially well-received, it later became a cornerstone of 

legal philosophy. 
 

The Necessity of Defining the Province of Jurisprudence 

The article then explores the core problem Austin addressed: the lack of a clearly 

defined domain for legal studies.  Before Austin, legal inquiry was often conflated 

with moral philosophy, theology, and political theory.  This lack of differentiation, 

the article argues, hindered the development of a truly scientific understanding of 

law.  Austin recognized that, mirroring the natural sciences, a science of law 

required a specific object of study and a method distinct from other normative 

domains. He sought to achieve this by distinguishing between "law" as a social 

phenomenon and the "science of law" as a systematic study of that phenomenon. 

This separation is analogous to the separation of the object of study of politics from 

political science that Machiavelli undertook. It should also be added that, Austin's 

project had a direct and significant impact on the project of Hans Kelsen, who is 

considered to be the most prominent legal positivist of the 20th century. 
 

Austin's Argument in The Province of Jurisprudence Determined 

The heart of the article provides a detailed, six-step reconstruction of Austin's 

argument in "The Province of Jurisprudence Determined". 
Distinguishing "Law" and "Science of Law": The article emphasizes the 

crucial distinction Austin makes between the existence of law (a social fact) and the 

scientific study of law.  This is the foundational move that allows for the possibility 

of an independent legal science. 
The Difference Between Natural and Legal Objects: The article highlights 

Austin's (implicit) recognition that legal objects, unlike natural objects, are not 

immediately given to experience.  They are constructs shaped by human will and 

require a specific criterion for their identification as legal phenomena.  This point, 

drawing on interpretations like Tropper's, underscores the complexity of establishing 

a science of law. 
Positive Law as the Object of Legal Science: Austin's solution to this problem 

is to identify "positive law" – law "posited" by a human sovereign – as the proper 

object of legal science.  The article explains Austin's definition of positive law as the 

command of a sovereign, backed by the threat of sanction, directed to rational 

beings.  It emphasizes that this definition focuses on the form of law (command, 
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sovereign, sanction) rather than its moral content. It is also clarified that Austin's 

view of positive law also includes Divine Laws. 
The Concepts of Sovereign and Sovereignty: The article delves into Austin's 

definitions of "sovereign" and "sovereignty," emphasizing their empirical and 

relational nature.  A sovereign is a determinate person or body of persons habitually 

obeyed by the bulk of a society, but not habitually obeying any other earthly 

superior.  This definition anchors the concept of sovereignty in observable social 

facts, avoiding metaphysical or moral justifications. 
The Problem of Legal Validity and "Habit of Obedience": The article 

addresses a central criticism of Austin's command theory: the distinction between a 

sovereign's command and the threat of a gunman.  It argues that the concept of 

"habit of obedience" is crucial here.  Drawing on interpretations like Rodney's, the 

abstract suggests that "habit" implies a regularity and acceptance that goes beyond 

mere coercion.  Furthermore, it connects this concept to Austin's (modified) 

utilitarianism, suggesting that the sovereign's commands must, at least broadly, align 

with the perceived utility of the governed to generate habitual obedience. Although 

it should be mentioned that this utilitarian aspect of Austin's thought was not as 

influential as other aspects. This section is strengthened by explicitly contrasting 

mere coercion with legitimate authority, a key distinction for understanding 

Austin's  project. 
The Separation of Law and Morality: The article explains Austin's famous 

"separation thesis" – the claim that the existence of law is one thing, its merit or 

demerit another.  It clarifies that this is not a claim that law should be amoral, but 

rather a methodological assertion that the science of jurisprudence is concerned with 

describing law as it is, not as it ought to be.  The task of evaluating law's morality 

belongs to the science of legislation or ethics, not to jurisprudence itself. 
 

The Blueprint for an Independent Science of Law 

The article concludes by outlining how Austin, through these steps, constructed a 

blueprint for an independent science of law.  He distinguished between "general 

jurisprudence" (the study of concepts common to all legal systems) and "particular 

jurisprudence" (the study of specific legal systems).  His focus on positive law, the 

command theory, and the separation thesis provided a framework for analyzing legal 

phenomena in a purportedly objective and value-free manner. 
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Legacy and Criticisms: 

The article acknowledges the significant criticisms leveled against Austin's theory, 

particularly from figures like H.L.A. Hart. Hart's critique, focusing on the 

inadequacy of the command theory to account for legal continuity, power-conferring 

rules, and the internal point of view of legal actors, is briefly mentioned. The article 

also gestures towards other critical perspectives, such as legal realism (which 

emphasizes the role of social and political factors in judicial decision-making) and 

feminist legal theory (which critiques the gendered assumptions often embedded in 

traditional legal thought). It could add a brief contrast of feminist and legal realist 

viewpoints versus that of Austin. Despite these criticisms, the article emphasizes 

Austin's enduring legacy. His work marked a decisive break from earlier, less 

systematic approaches to legal study.  He established jurisprudence as a distinct 

academic discipline with its own object of study, method, and conceptual 

framework.  While contemporary legal philosophy has moved beyond Austin in 

many respects, his work remains a crucial starting point for understanding the nature 

of law and the challenges of legal theory. The article concludes by suggesting that 

Austin's ideas continue to be relevant in contemporary debates about the nature of 

international law, the role of judges, and the relationship between law and 

technology, underlining his lasting impact on legal thought. 
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